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Passed by Shri Uma Shanker Commissioner (Appeals)
Arising out of Order-in-Original No STC/02/KM/AC/D-111/15-16 Dated 11.08.2016
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Name & Address of The Appellants

M/s. Orchid Greens Vikas Mandal
Ahmedabad

gr 3r#ta msr srige al{ sf a1fr 5fa If@rant at al Riffaa var a a
aar­Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way:-

8tr zrca, Tr« z[ca vias 3rah#tr znznf@raw at rat-­
AppeaI To Customs Central Excise And Service Tax Appellate Tribunal:-

~~.·1994 cBI" tTRf 86 ziaf 3fa a,t ft 4 cBI" \ilT~=­
under Section 86 of the Finance Act 1994 an appeal lies to :-

uf2a 2Mita fl #tr zrc, sure zyc g hara 3r@ta mrzn@raver 3it. 2o, q ea
olffc!cC"l cbR!l'3°-s, ~~. 3ltP-lGlisllG-380016

d ~-The West Regi~nal Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) arfl#tu =nznf@raw at fa4hr 3rf@fr, 1994 cBI" tTRf 86 («) siafa 3rft tar
Pilll-llqcll, 1994 cB" frrwr 9 (1) siafa fefRa #Ta va.et s if "'clN ~ if cBI" \ilT
#ft vi sr rt fGr oner a fas or4l # mu{ l s 4Rauf
al ult aReg (6i a va mfr uf zf) it var fGa vr ii zmrznf@raw at nrrft fer
%, a@i aRa 14ta amrft # err# fGzrmm ~'<sli[¢a -~ ~ ~ xiltf
T-f G-IC:i mlm ct)- +li<r, m ct)- +JTlT 3TR wm:IT 7uT up4fl 6Jg 5 la zIT \Jfffi c!)1=f % cffii ~
1 ooo / -- #hr ft ft si var #6t +Ji<r, «TTG'I" ct)- +li<r 3TR wm:IT Tnr up4fr nu; 5 al I
5o ~ c'lcp m m ~ 5000; - ha )rt atft or&i hara a +li<r, «TTG-t" ct1" +li<r 3TR wnm <TTrr
if nu so Gar zur wt unt & azi ; 1oooo/- #hr 3rt tf

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be certified copy) and should be accompanied by a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty leviedis is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the, amount of
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees/in,!hedor~'of



'- ~, .

crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal·is situated.

(iii) ~~.1994 <#I' mxT 86 <#I' ~-EJRl31T ~ (2'\I) cfi 3ffiT@~~ Pi<P-11~('1'), 1994 cfi m"I'! 9 (2'\I)

cfi 3ffiTffi f.'rmtm ffi~.t'r.-7 -i?f <#I'u raif vi swr# mrgr,, tr snr zres (r4ti) # aroT <#I' ma<IT (CIA)(
si mmfa uf if) 3ftx ·am
arrgcRf , Wl<fil, / sq 3gar rraT A2I9k tasir ya, 374lRr =mznferaur #t 3TmG'f a a fer a sQ aror
(010) <#I' ffl 'lFiAT 1Wfr I ' .

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994. and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of which shall
be a certified copy) and cdpy of the order passed by the Addi. I Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (010) to apply to the Appellate Tribunal.

2. zremiitra =rrza ze 3rfeRm, 1975 <#I' mrr tJx~-1 cfi 3ffiT@ ftffa fag 37gr p« srrar vi err
~cfi aror <#I' m tJx xii 6.s0/-- h ar azure zca feasz mr ~hr af;I

2. One copy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended. ·

3. fr zye, nr yeag hara rl4tr znrznf@raw (a7ff@f@) Rura6fl, 1982 affa gi srr iifr mci cpl
ffaa qfQf f.rwrr <#I' 3rR •'llf eznr anaff fhzar uar &t

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982. Q
4. "ffi;Frr grca, h.4tzr3nr ara vi tars 3r4#tr uf@raw (fa # 4f 3r4ti amii

.::, .::,

ac4rzr5z area 3rf@@zr, &&gy Rtarr 3ena3iria fa#rzr(gin-) 3ff@,fr# g?cg #rviz
39) feeiis: c.a,6°g it# faRr 3#f@4fzr, &&&y #tats a3iala hara at ±ft ara #r a& &,
arr ff@aa#rateqa-fr srmr acr 3far k, serffgr err#3iaasir#ts arat 3r4f@aer
ufrau#lsvar@art

#ctr3en rcaviaraa3iia farag era"±fas nf@?­
.::, .::,

(i) trRT 11 ± a 3iaa fefRa ta5
(ii) tr#z srar #l at a{ arr if?r
(@i) idz srm f1ma#t 4 fra 6 a 3ia er #5

e> 3 af zrfas z errhnan fa4rzr (i. 2) 3@1#, 2014 h· 3car ua fa#"
3r44tr uf@rah#ma faarrefcrzra3rifvi 3r4 atram&i@ttt

1

4. For an appeal tb be filed before the CESTAT, it is mandatory to pre-deposit' an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
Crores, ·

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

c:> Provided further that the provisions of this Section shall not apply to the stay application
and appeals .pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.

4(1) s iaaf ii, zr3er a sf 3r4hr uf@swr aaqr szi areas 3rrar area z vs
[ 2

Rlcufaa ij)' 'ffi1fid'T~ '311!' ~Wcn 'iji' 10% aq7rarerr ailsziharavsRta1faa ij)' aarq11s 'iji' 10%
aarasRt sraft?t
4(1) In view of above, an appeal against this order shall lie before the .Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute. · ·

w
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ORDER IN APPEAL

M/s. Orchid Green Vikas Mandal, 10" Floor, 'Commerce House-IV,

Behind Reliance Petrol Pump, 100 Feet Road, Prahladnagar, Ahmedabad
(hereinafter referred to as 'the appellants') (presently operating from the
corporate office of M/s. Goyal Group of Companies) have filed the present

appeal against the Orders-in-Original No. STC/02/KM/AC/D-III/15-16 dated
11.08.2016 (hereinafter referred to as 'impugned orders') passed by the
Assistant Commissioner, Service Tax, Division-III, Ahmedabad (hereinafter

referred to as adjudicating authority');

2. The facts of the case, in brief, is the appellant is engaged in the

management and maintenance of the Green Villa residential project. They

are collecting a lump-sum amount for the management and maintenance of

the said residential complex under different heads namely maintenance
deposit, running monthly maintenance advance and parking deposit as a
contribution from members of the said society since February 2011 and for

0 which they had neither obtained Service Tax registration nor paid Service
Tax leviable thereon. Therefore after the initiation of inquiry by the Director.

General of Central Excise Intelligence, Zonal Unit, Ahmedabad (hereinafter

referred to as 'DGCEI), they were issued a SCN No DGCEI/AZU/36­
156/2014-15 dated 26.09.2014 The Appellant there after obtained Service
Tax Registration number AABAG1830ESD001 under the category of "Club or
Association's Services". However they continue the practice of nonpayment
of Service Tax. The Jurisdictional Range officer vide letter dated 11.12.2015
called the details from the appellant. The same was submitted vide letter
dated 29.12.2015 in which it was revealed that the appellants, at the time of

sales deed, are collecting a lump-sum amount from the prospective buyers
for the management and maintenance of the residential complex. Therefore,

Q. show cause notice dated 10.02.2016 was issued to appellant for the period
January2013 to March2013, 2013-14 & 2014-15 for nonpayment of Service
Tax on collecting a lump-sum amount. The appellant submitted that in the
year 2014-15 they have not collected any amount. The adjudicating authority

confirmed the demand of 4,25,532/- under Section 73 of the Finance Act,
1994. He also ordered to pay interest under Section 75 of the Finance Act,
1994. The adjudicating authority further imposed penalties under Sections 77

and 78 of the Finance Act, 1994. ,

3. Being aggrieved with the impugned order the appellant have preferred

the present appeal. The appellant have submitted that the adjudicating
authority has failed to appreciate the fact that Service Tax was not leviable
on the amount collected by them. The appellant argued that the case is (I,)
bound by the concept of mutuality as the members of the society and thed}}­
appellants are one and the same person. That the transferable security,
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deposit, collected by the appellants from the members; is one time deposit
iwhich is not utilized! for incurring the expenditure on maintenance. Thus, the
I

appellants prayed before me to set aside the impugned orders.
I

4. Personal hearing in the matter was granted on 02.06.2017, 12.06.2017
22.09·2017 .

& 19.07.2017" Hovyever neither appellant nor its representative appeared
before me. Accordihgly I hereby decide the case Ex-Party considering the

I •

content of appeal memo as their submission.

s. iI have carefully gone through the facts of the case on records,

grounds of appeal i0 the Appeal Memorandum.
I
I

6. I find that the appellant have contested the case citing the principle
I

Imutuality. They stated that they and the members of the society is one and
I

the same person. In this regard I would like to articulate the fact that
I

principle of mutuality is applicable only in the case where the motive is not
solely profit. The appellants are part and parcel of M/s. Goyal Group of

I
Companies i.e. the builder. In. general a builder looks after the maintenance
of the society till he legally hands it over to the members. As long as the

ipossession of the society is with him he would maintain it as it would be easy
I

for him to sell residences in a well maintained society. Therefore,
I

maintenance of the society is an integral part of his business. When the
I

possession of the scbciety is handed over to the members, the members form
a working body for the maintenance of the society by democratically electing

Ia core working body. The members of the said working/executive body solely
comprise of the legitimate house owners of the society who willingly join the

·
body for the welfare of the society. The said members voluntarily offer their

services to the society for its betterment. This is the point where the principle

of mutuality is applicable. In the present case, the builder i.e. M/s. Goyal
I

Group of Companies collected the maintenance amount from the prospective
ibuyers and utilizes the said amount with the sole intention to increase the

sale of the residential houses. I find that the builder has collected the lump-
'sum amount from :the prospective buyers towards "Maintenance Deposits,

Running Monthly Maintenance Advance and Parking Deposit" etc. It is very
I

clear that the parking deposit is not maintenance of the society but amount

received from sale of the parking space. Further, the builder opted for
Service Tax regist~ation but failed to pay the Service Tax on the amount
collected. Previously also the appellant was panelized for the same reason by

I

the DGCEI. On bei1g pointed out he paid the Service Tax alongwith Interest.
I

This is enough to prove that the builder very well knew the taxability of his
activities the concept of the theory of principle of mutuality seems to be an
afterthought on his: part and does not hold any valid ground.

7. In view of above, I do not find any reason to interfere in the impugned:.
I •

order and reject the appeal filed by the appellants.

0
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30aaa rt a #Gr a{ 3fat a eqzrr 3Ula ah fan tr ?t
The appeals filed by the appellant stand disposed ,off in above terms.

ow#s'
(3dTT ~~)

h.4la an 3gr (3r4tea)
ATTESTED

•SUPERINTENDENT (APPEAL),

CGST, AHMEDABAD.

To,

M/s. Orchid Green Vikas Mandal,

10th Floor, Commerce House-IV,

t', Behind Reliance Petrol Pump,

100 Feet Road, Prahladnagar,

Ahmedabad

Copy to:

1) The Chief Commissioner, CGST, Ahmedabad.
2) The Commissioner, CGST, Ahmedabad (South).
3) The Dy. /Asst. Commissioner, CGST, Division-Vastrapur, Ahmedabad.

4) The Asst. Commissioner (System), CGST, Ahmedabad (South).

fiard File.
6) P. A. File.
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